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R determ ned deficiencies and penal ties under sec.
6662, |I.R C., for 2001 and 2002. The deficiencies and
sec. 6662, |.R C., penalties were based on P s failure
to include Social Security benefits and the
di sal | owance of a deducti on.

Hel d: R s determ nati ons are sustai ned.

Held, further, Pis liable for a sec. 6673, |I.R C.
penal ty.

Sanmuel D. Bates, pro se.

Alan E. Staines, for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VWHERRY, Judge: After concessions by petitioner,! the issues
for decision are:?

(1) Whether petitioner is entitled to a | oss deduction of
$1,999 for “Hotel Connect” for taxable year 2002;

(2) whether petitioner is liable for the section 6662
penalty in the anounts of $3 and $285 for taxable years 2001 and
2002, respectively;? and

(3) whether the Court should sua sponte inpose a section
6673 penalty.

FI NDI NGS OF FACT
Sonme of the facts have been stipulated by the parties. The

stipulations, with acconpanying exhibits, are incorporated herein

Petitioner conceded that his wife, Joyce M Bates, received
Soci al Security benefits of $8,739 and $8,824 for 2001 and 2002,
respectively, which should have been included on their 2001 and
2002 joint Federal incone tax returns.

2Respondent initially determ ned that petitioner was
entitled to a sec. 6428 rate reduction tax credit of $205.50 but
now i ndi cates on brief that the correct anmount of the credit is
$393.50 for 2001. Petitioner did not raise any issue with the
credit. As the credit is a conputational adjustnent that is
based on petitioner’s taxable incone, it will be addressed in the
Rul e 155 conputation. See infra note 4. The Court will not
address this issue further.

SUnl ess ot herwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
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by this reference. At the tine the petition was fil ed,
petitioner resided in Sacranento, California.

In 2001, petitioner’s wfe, Joyce M Bates (Ms. Bates),
received $8,739 in Social Security benefits. Respondent received
petitioner’s 2001 joint Form 1040, U.S. Individual Inconme Tax
Return, on Novenber 18, 2002. That return, which was prepared by
Melisa Coates (Ms. Coates), did not include Ms. Bates’s Soci al
Security benefits, as petitioner did not provide any
docunent ati on regarding those benefits to Ms. Coates. Respondent
recei ved petitioner’s self-prepared joint anended Federal inconme
tax return for 2001 on June 3, 2005. On that return petitioner
del eted his previously reported $27,577 of wages from Form W 2,
Wage and Tax Statenent, claimng that the amounts received were
not “wages as defined in 3401(a) and 3121(a)” and also failed to
include Ms. Bates’'s Social Security benefits.

In 2002, Ms. Bates received $8,824 in Social Security
benefits. Respondent received petitioner’s 2002 joint Federal
i ncone tax return on October 16, 2003. That return, prepared by
Ms. Coates, did not include Ms. Bates’s Social Security
benefits, as once again petitioner did not provide any
docunent ati on regardi ng those benefits to Ms. Coates. The return
i ncluded a deduction for an all eged partnership | oss of $1,999
for “Hotel Connect”. Petitioner has no books, records, or

docunents that substantiate his “Hotel Connect” | oss deducti on.
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Respondent al so received petitioner’s self-prepared 2002 j oi nt
anmended Federal incone tax return on June 3, 2005, and a second
sel f-prepared 2002 joint anended return on August 22, 2005, both
of which deleted petitioner’s previously reported $46, 097 of Form
W2 wages and failed to include Ms. Bates’s Social Security
benefits.

On Novenber 18, 2005, respondent nailed a notice of
deficiency to petitioner and Ms. Bates for their 2001 and 2002
taxabl e years, which reflected deficiencies and penalties
pursuant to section 6662(b) for each taxable year.* Petitioner
filed a tinely petition that contained frivolous and neritless

tax-protester argunents. 5

“The notice of deficiency included itens that were stricken
when the Court, on May 21, 2007, granted respondent’s Apr. 26,
2007, motion to dismss for lack of jurisdiction and to strike,
as to portions of the petition relating to partnership itens of
Security Plus, Ltd. and related affected itens. As a result, a
Rul e 155 conputation is required.

The Court notes that the notice of deficiency included a
sec. 6651(a)(1l) addition to tax for taxable year 2001. However,
respondent never addressed the addition to tax at trial, having
determned that it was de mnims after respondent’s notion was
granted. The sec. 6651(a)(1l) addition to tax is deenmed conceded
by respondent.

SPetitioner focused his argunents on the | ack of del egated
authority to the person who issued and signed the notice of
deficiency. It is well established that the Secretary or his
del egate may i ssue notices of deficiency. Secs. 6212(a),
7701(a)(11)(B) and (12)(A)(i); see Nestor v. Conm ssioner, 118
T.C. 162, 165 (2002).
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On May 14, 2007, petitioner |odged a notion for sunmmary
j udgnment and supporting nmenorandum of law. Petitioner’s notion
and supporting nenorandumwere filed on May 21, 2007, the date of
trial in San Francisco, California. Petitioner’s notion and
menor andum wer e vol um nous docunents containing only frivol ous
and neritless tax-protester argunents.® Respondent |odged an
objection to petitioner’s notion for sumary judgnent on May 18,
2007, which was filed on the date of trial. Also on the date of
trial, petitioner filed a reply to respondent’s objection, which
contained frivolous and neritless tax-protester argunents. On
May 22, 2008, the Court denied petitioner’s frivolous notion for

summary judgnent.

bPeti ti oner expanded on his frivolous and neritless
argunents regardi ng del egated authority, see supra note 5, to
include frivolous and neritless challenges to the Internal
Revenue Code generally and its applicability to himpersonally.
Al'l of petitioner’s argunents are tinme-worn tax-protester
argunents. See, e.g., United States v. Nelson (In re Becraft),
885 F.2d 547, 548 (9th G r. 1989) (“For over 75 years, the
Suprenme Court and the | ower federal courts have both inplicitly
and explicitly recogni zed the Sixteenth Anmendnent’s authorization
of a non-apportioned direct incone tax on United States citizens
residing in the United States and thus the validity of the
federal inconme tax |laws as applied to such citizens.”); A son v.
United States, 760 F.2d 1003, 1005 (9th G r. 1985) (“This court
has repeatedly rejected the argunent that wages are not incone as
frivolous.”). The Court will not further address petitioner’s
argunents “wth sonber reasoning and copious citation of
precedent; to do so m ght suggest that these argunents have sone
colorable nerit.” Crain v. Conmm ssioner, 737 F.2d 1417, 1417
(5th CGr. 1984).
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OPI NI ON

Petitioner’'s “Hotel Connect” Loss Deduction

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability in the notice of deficiency is presuned
correct, and the taxpayer bears the burden of proving that the

determnation is inproper. See Rule 142(a); Welch v. Helvering,

290 U. S 111, 115 (1933). However, pursuant to section 7491(a),
the burden of proof on factual issues that affect the taxpayer’s
tax liability may be shifted to the Comm ssioner where the
“taxpayer introduces credible evidence with respect to * * * such
issue.” The burden will shift only if the taxpayer has, inter
alia, conplied with substantiation requirements pursuant to the
I nt ernal Revenue Code and “cooperated with reasonabl e requests by
the Secretary for w tnesses, information, docunents, neetings,
and interviews”. Sec. 7491(a)(2). Petitioner did not raise the
bur den- of - proof issue, failed to conmply with the substantiation
requi renents, and did not introduce any credible evidence.
Accordi ngly, the burden of proof remamins on petitioner.
Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving that he is entitled to any

cl ai med deducti ons. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934). Taxpayers nust maintain records relating to their incone

and expenses and nust prove their entitlenent to all clainmed
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deductions, credits, and expenses in controversy. See sec. 6001,

Rul e 142(a); INDOPCO, Inc. v. Conm ssioner, supra at 84; Wlch v.

Hel veri nq, supra at 115. Petitioner has no books, records, or

docunents that substantiate his “Hotel Connect” |oss deducti on.
Accordingly, the Court concludes that petitioner is not entitled
to the deducti on.

1. Secti on 6662 Penalty

Under section 7491(c), respondent bears the burden of
production with respect to petitioner’s liability for the section
6662(a) penalty. This neans that respondent “nust cone forward
with sufficient evidence indicating that it is appropriate to

i npose the relevant penalty.” Higbee v. Conm ssioner, 116 T.C

438, 446 (2001). The Court concludes that respondent has net the
section 7491(c) burden of production with respect to the section
6662 penalty for 2001 and 2002. As explained bel ow, the Court
concl udes that petitioner was negligent.

Subsection (a) of section 6662 inposes an accuracy-rel ated
penalty of 20 percent of any underpaynent that is attributable to
causes specified in subsection (b). Anong the causes justifying
the inposition of the penalty are (1) negligence or disregard of
rules or regulations and (2) any substantial understatenent of
income tax. Section 6662(c) defines negligence as “any failure
to make a reasonable attenpt to conply with the provisions of

this title”. Regulations pronul gated under section 6662 provide
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that “* Negligence’ also includes any failure by the taxpayer to
keep adequate books and records or to substantiate itens
properly. * * * Negligence is strongly indicated where--(i) A

taxpayer fails to include on an inconme tax return an anount of

i ncome shown on an information return”. Sec. 1.6662-3(b) (1),

I ncome Tax Regs. “[D]isregard” is defined to include *any

carel ess, reckless, or intentional disregard”. Sec. 1.6662-
3(b)(2), Inconme Tax Regs. Under caselaw, “‘Negligence is a |lack

of due care or the failure to do what a reasonable and ordinarily

prudent person would do under the circunstances.’” Freytaqg V.

Conmm ssioner, 89 T.C. 849, 887 (1987) (quoting Marcello v.

Comm ssi oner, 380 F.2d 499, 506 (5th Gr. 1967), affg. on this

issue 43 T.C. 168 (1964) and T.C. Meno. 1964-299), affd. 904 F.2d
1011 (5th Gr. 1990), affd. 501 U S. 868 (1991).

There is an exception to the section 6662(a) penalty when a
t axpayer can denonstrate (1) reasonabl e cause for the
under paynent and (2) that the taxpayer acted in good faith with
respect to the underpaynment. Sec. 6664(c)(1l). Regulations
pronul gat ed under section 6664(c) further provide that the
determ nati on of reasonable cause and good faith “is nade on a
case-by-case basis, taking into account all pertinent facts and
circunstances.” Sec. 1.6664-4(b)(1), Incone Tax Regs.

The notice of deficiency included the inposition of the

section 6662(a) penalty for taxable years 2001 and 2002 on the
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basis that petitioner was negligent in failing to include Ms.
Bates’s Social Security benefits for each year and did not
mai nt ai n adequat e books and records to substantiate his “Hotel
Connect” deduction. Petitioner admtted that he should have
included his wife’'s Social Security benefits on their 2001 and
2002 joint Federal incone tax returns and anended returns and
that he did not have any records to substantiate the “Hotel
Connect” deduction. Petitioner has not contended that the
reasonabl e cause exception applies, and we do not see any
evidence that it does. Accordingly, the Court concludes that
petitioner is liable for the section 6662 penalty for taxable
years 2001 and 2002.

[11. Section 6673 Penalty

Section 6673(a)(1l) authorizes the Tax Court to inpose a
penalty not in excess of $25,000 on a taxpayer for proceedi ngs
instituted primarily for delay or in which the taxpayer’s
position is frivolous or groundless. “A petition to the Tax
Court, or a tax return, is frivolous if it is contrary to
establ i shed | aw and unsupported by a reasoned, col orabl e argunent

for change in the law.” Colenman v. Conm ssioner, 791 F.2d 68, 71

(7th Gir. 1986).

The Court may sua sponte inpose a section 6673 penalty

agai nst a taxpayer. Pierson v. Conm ssioner, 115 T.C 576, 580-

581 (2000). Courts have ruled that argunents to avoid tax
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obligations and requi renents, such as those argunents espoused by
petitioner, are groundless and wholly wi thout nmerit. See

Wllianms v. Conm ssioner, T.C Meno. 1999-277 (inposing section

6673 penalty for tax-protester argunents); Mrin v. Conm SsSioner,

T.C. Meno. 1999-240 (sane); Sochia v. Conmm ssioner, T.C Meno.

1998- 294 (sane).

Groundless litigation diverts the tine and energi es of
judges fromnore serious clains; it inposes needl ess costs
on other litigants. Once the legal system has resolved a
claim judges and | awers nust nove on to other things.

They cannot endl essly rehear stale argunents. Both
appel l ants say that the penalties stifle their right to
petition for redress of grievances. But there is no
constitutional right to bring frivolous suits, see Bil
Johnson’s Restaurants, Inc. v. NLRB, 461 U S. 731, 743, 103
S. . 2161, 2170, 76 L.Ed.2d 277 (1983). People who wish to
express displeasure with taxes nmust choose other forunms, and
there are many available. * * * [Coleman v. Conmm Ssioner,

supra at 72.]

Petitioner repeatedly raised frivolous and neritl ess tax-
protester argunments in his petition, in his volum nous notion for
summary judgnent and nenorandum of |law in support of petitioner’s
nmotion for summary judgnent, at trial, and on brief. He did so
in his nost recently filed docunent despite being warned by the
Court in an order dated Septenber 6, 2007, that his argunents
were frivolous and neritless and could warrant the inposition of
the section 6673 penalty. The Court concludes that a penalty is
appropriate and therefore exercises its discretion sua sponte to
i mpose upon petitioner a section 6673 penalty of $1,000 to be

paid to the United States. Although a greater penalty is
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warranted, we exercise restraint in light of petitioner’s
cooperation in the stipulation process.

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, the Court concludes that they are neritless, noot, or

irrel evant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




